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In 2007, talk-show host, Jimmy Kimmel, interviewed editor for Gawker website, Emily 

Gould. Kimmel wanted to address the websites’ introduction of Gawker Stalker, a 

map which members of the public could use to alert others to a celebrity being in 

their area. He not only stated how the website practically invited sociopaths to stalk 

celebrities, but also how Gould’s argument of ‘people don’t expect citizen 

journalism to be entirely true’ did not excuse the poor vetting of the real-time 

statements, one of which was about Kimmel himself. The interview became so 

topical, it was later mirrored in Episode 24 of American political drama, The 

Newsroom (Wilstein, 2018). Both interviews acknowledged a shift in what is 

considered public or private information, however the real-life argument comes to 

ahead when Gould argues “aren’t [celebrities] protected by big piles of money”? 

Whilst Kimmel concludes the interview talking about how inadequate that excuse 

was, The Newsroom’s presenter asks a question that is particularly relevant in the 

modern industry, “what’s the line of demarcation?” – At what point does an 

individual become so pedestalised, their private life becomes public property? This 

essay examines the development of Privacy & Confidentiality Laws apropos the 

Media, using case studies to demonstrate significant implications, as well as to 

exemplify the ever-changing landscape of what is and is not fit to print. 

Laws enforcing confidentiality can be traced back as far as the mid-19th Century 

with Prince Albert vs. Strange (1849). Prince Albert and his wife were keen sketchers 

in their leisure time, however found their artwork in the hands of Strange. Upon 

realising Strange’s intention to display these artworks in a public viewing and 

catalogue, Prince Albert was able to file a lawsuit for the return of his property, as 

well as an injunction which prevented Strange from publishing items obtained in a 

violation of trust (Bentley, 2012). 
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Though trust is at the centre of many confidentiality laws, initial court cases dealing 

with a breach of such only recognised it in legal relationships i.e. employment. This 

did not necessitate the relations themselves to be described as confidential. Instead 

it required that the information shared between these parties had “the necessary 

quality of confidence”, was obtained “under an obligation of confidence”, and a 

breach only occurred if a party “proposed to make an unauthorised use of the 

information” (Bloy, 2018, Lecture Notes). The implications of such requirements were 

particularly evident in Beckham vs. Gibson (2005). Despite Gibson, the Beckham’s 

nanny from August 2003 to April 2005, signing four separate confidentiality contracts, 

she exchanged information with News of the World for £300,000 (Boylan, 2006). Whilst 

the Beckhams did file for an injunction, their desire for privacy as opposed to the 

protection of monetary interest meant the relationship was not recognised as legal, 

and as such the injunction failed. 

Up until the turn of the 21st Century, those who wanted to legally protect their 

privacy were forced to do so by shoehorning their cases into existing confidentiality 

laws, often with unsuccessful results. However, in 1998, the European Convention on 

Human Rights (ECHR) became a part of British Law, bringing with it the introduction 

of Article 8 – “the right to respect for his private and family life, his home and his 

correspondence” (Human Rights Act 1998).  Whilst this also brought with it the right 

to freedom of expression, a variation of the defence many of the accused had 

been relying upon, the opportunity to challenge Article 10 with this so-called ‘trump 

card’ marked an unpredictable period for the Media Law industry (Bloy, 2018, 

Lecture Notes). In 2004, Princess Caroline of Monaco applied for an injunction 

against the German Court for photos of her going about her daily life (Von 

Hannover vs. Germany, [2004]). Whilst this was successful on the grounds that such 

commonplace activities warranted no legit public interest, Elton John’s injunction 
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against photos taken of him walking from his car to his home failed on the grounds 

that ‘anodyne’ or ‘trivial’ situations were not protected (John vs Associated 

Newspapers Ltd, [2006]). 

Article 8 now became the centre of laws regarding privacy and the intrusion of it. 

Claimants wishing to progress a case to court had to fulfil a requirement: did they 

have a reasonable expectation of privacy in the given circumstances (Bloy, 2018, 

Lecture Notes)? If the answer was yes, defendants had the choice of settling outside 

of court or proceeding to trial whereby the most likely defence was Article 10. This 

idea of a reasonable expectation of privacy originated in what is perhaps one of 

the most notorious privacy court cases since the introduction of the ECHR, Campbell 

vs. MGN Ltd (2006). Campbell – who had gone on record to say she does not do 

drugs – was photographed leaving a Narcotics Anonymous meeting, pictures of 

which were imminently published. The case not only featured the tenuous balancing 

of Articles 8 and 10, but also arguments for public interest and Baroness Hale’s ‘pint 

of milk’ argument – that privacy laws cannot cover trivial activities. Whilst Campbell 

originally lost her claim for damages for breaches of the Data Protection Act 1998, 

the decision was reversed by a narrow 3-2 majority. In this instance Campbell’s right 

to Article 8 and the protection of information regarded as medical outweighed the 

press’ right to ‘set the record straight’. Campbell was awarded £3500. 

‘Setting the record straight’ is one defence used when trying to warrant an 

infringement of privacy to obtain information, as is exposing a crime (generally 

unethical behaviour does not constitute a warrant), protecting public health or 

safety, corruption in a public office or incompetence in a major industry. These 

warrants are outlined by both the Broadcasting Act 1996’s mandate to OFCOM and 

the IPSO Code of Practice. Whilst adhering to guidelines similar to those in Article 8 of 
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the ECHR, the regulations provide more exact guidelines as to how journalistic 

research should be done, referring to a ‘legitimate’ expectation of privacy as 

opposed to a ‘reasonable’ one. The IPSO Code specifically states methods in which 

journalists are not allowed to conduct their research, such as through ‘wind-up calls’ 

in which an individual is caused significant annoyance, distress or embarrassment, or 

during times of suffering e.g. after a major accident or when grieving. Featuring 

minors also requires consideration, as seen in Murray vs. Big Pictures (2008). Photos of 

a normally mundane activity were unwarranted due to children being present. The 

IPSO Code does explicitly state what warrants as a defence for obtaining 

information. In addition to the public interest argument, the expression of consent is 

also legit, however it does depend on how legitimately it can be interpreted; a 

viewer calling into a television programme can be considered consenting. Model, 

Elle MacPhearson, glancing at a long-range camera off the coast of a private island 

during a family holiday could not be (Bloy, 2018, Lecture Notes). 

Whilst actions as intrusive as these can be viewed as unjustifiable, the prevalence of 

Article 10 over Article 8 has in some cases been known to expose major 

wrongdoings, such as negligence, incompetence and, in the case of Sam 

Allardyce, corruption. New England Manager, Allardyce, was filmed by undercover 

Telegraph reporters, posing as businessmen (The Telegraph, 2018). They discovered 

Allardyce had not only used his position to bribe and negotiate corrupt deals but 

had also made controversial comments on others in the business and undermined 

governing body, FA. Whilst Allardyce never consented to being recorded and 

probably never would have given the nature of the topic, his behaviour waived his 

right to privacy and he was sacked from his position prior to further investigation. 
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What’s clear to see from the array of court cases involved regarding Privacy & 

Confidentiality is that the laws are very much a scale and a balancing act rather 

than an absolute. Whilst some cases are blatant infringement of privacy and others, 

a demonstration of extensive and dedicated research, it is the cases in between 

that add to the conflict between the industries of public relations and journalism. 

Perhaps one of the elements that also adds to this conflict is that, unlike the majority 

of laws concerning media, Privacy & Confidentiality breaches can be prevented 

before they have even occurred through the means of an injunction, with varying 

levels of success. In 2008, Sienna Miller filed for an injunction against the paparazzi, 

prohibiting them from both obtaining information and media sources on her, as well 

as general harassment and stalking (Bloy, 2018, Lecture Notes). This injunction was 

granted, as was a similar one to Elderick Tont (“Tiger”) Woods in 2009. However 

whereas Miller’s pertained to information on her individual private life, Woods’ was 

to prevent the publication of photos which “in the events that these photographs do 

exist […] have been fabricated, altered, manipulated and/ or changed to create 

the false appearance and impression that they are nude photographs of our client”. 

This pertained to images that suggested Woods’ extramarital affairs, a knowledge of 

which had become so widespread, an injunction against seemingly non-existent 

materials was insufficient. In 2010, he was forced to confess this information in a press 

conference in attempt to control his reputational damage. 

As the laws on Privacy and Confidentiality continue to change, including the 

implementation of laws surrounding the topics such as stalking, those underneath 

them are having to adapt to constantly varying guidelines, knowing the verdict of a 

case could be swayed in less than a year. In times when both a PR Officer and a 

journalist’s desire to tell a particular story is being compromised, perhaps it is not the 

fear of what is said that should be motivating, but a fear of what is left untold. 
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